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Court of Appeals of the District of Columbia. 

No. 3600. 

David Derzavitz, Appellant, 
vs. 

Louis J. Raebach. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 65020. 

Louis J. Raebach, Plaintiff, 
vs. 

David Derzavitz, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Compaint in the Municipal Court. 

Filed January 15, 1921. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 65020. 

Louis J. Raebach, Plaintiff, 
vs. 

David Derzavitz, 613-15 7th St. N. W. (Basement), Defendant. 
District of Columbia, To wit: 

Your complainant, Louis J. Raebach, being first duly sworn 
according to law, states that he is entitled to possession of premises 
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known as the basement of building numbered 613 and 615 Seventh 
Street, Northwest, and room in the rear of the first floor of said 
building 613 Seventh Street, Northwest, located in the District 
of Columbia, and that the same is unlawfully detained from him 
and held without right by the defendant, David Derzavitz, who 
signed and executed a certain lease, dated the 20th day of November, 
1918, and which provided for the occupany of said premises for 
a period of two years, commencing on the 15th day of December, 
1918, and whose tenancy and estate has been determined as provided 
in the agreement referred to under which said tenancy was estab¬ 
lished. Complainant further says that the said lease was made and 
executed by the defendant with Moses Goldenberg, since which 
time the complainant herein has acquired the said property by 
purchase and the said Goldenberg has assigned all his right, title 
and interest in and to said lease to this complainant. 

Complainant therefore prays that a Summons be issued, command¬ 
ing the defendant to appear and show cause why judgment 
2 should not be given against him for the restitution of the 
possession of said premises, and costs of this suit. 

LOUIS J. RAEBACH. 

Subscribed and sworn to before me this 22nd day of December, 
A. D. 1920. 

[seal.] SAMUEL G. MULLOY, 

Notary Public, D. C. 

$1.00 Pd. Clerk. 

Summons in the Municipal Court . 

******* 

The President of the United States to the defendant, David Derza¬ 
vitz, Greeting: 

Your are hereby summoned to appear in this Court on the 5 day 
of Jan. A. D. 1921, at 10 o’clock A. M., to answer the plaintiff’s 
complaint and show cause why judgment should not be given 
against you for the restitution of the possession of the premises 
described in the complaint under oath filed herein by said plaintiff 
Louis J. Raebach and costs of this suit, and in case of your failure 
so to appear and answer, the suit will be proceeded with as in case of 
default. 

Witness the Honorable Judges of said Court this Dec. 22, 1920. 

BLANCHE NEFF, I>eal.] 

Clerk, 

By R. H. ROLLINS, 

Assistant Clerk. 
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Marshal's Return. 

12/22, 19—. 

Summoned as within directed on Deft. 

MAURICE SPLAIN, 

U. S. Marshal, 
By CALLAHAN, 

Deputy Marshal. 

3 Judgment in the Municipal Court. 

January 5, 1921. 

Judgment for plaintiff for possession of the within described 
premises, after trial with costs. 

M. M. DOYLE, 

Judge. 

Appeal noted in open Court by counsel for defendant. 


Plea of Defendant in the Municipal Court. 

* * * * * ♦ * 

Now comes the defendant David Derzavitz and for a plea to the 
complaint of the plaintiff Louis J. Raebach, filed herein the 22nd 
day of December, 1920, says that this Court should not hear or take 
cognizance of the said complaint because under and by virtue of 
the provisions of an Act of Congress approved October 22, 1919, 
and entitled an act to amend an act entitled ‘‘an act to provide 
further for the national security and defense by encouraging the 
production, conserving the supply and controlling the distribution 
of food products and fuel”, approved August 10, 1917, and to 
regulate rents in the District of Columbia, it is provided that the 
right of a tenant to the use or occupancy of any rental property 
under any lease or other contract shall, notwithstanding the expiration 
of the term fixed by such lease or contract, continue at the option of 
the tenant. 

And this defendant says that under and by virtue of the provisions 
of the said Act of Congress, this defendant is entitled to continue 
in the possession of the premises described in the bill of complaint. 

And this defendant says that he fully paid and discharged all 
the rent reserved in the lease referred to in the complaint 
4 up to the 15th day of December, 1920, the said rent being 
payable at the rate of $100.00 per month; and he further 
says that on the 16th day of December, 1920, he tendered to the 
plaintiff the sum of $100.00 in payment of rent for said premises 
for the month ending January 15, 1921, which tender was refused 
by the said plaintiff. 

And the said defendant now brings into Court the said sum of 
$100.00 and tenders and offers the same to the plaintiff as rent 
for the said premises for the month ending January 15, 1921, and 



4 


DAVID DERZAVITZ VS. LOUIS J. RAEBACH. 


hereby tenders and offers to pay the rent subsequently accruing for 
said premises at the said rate of $100.00 per month, as the same 
shall become due and payable. 

And this the defendant is ready to verify. 

TOBRINER & GRAHAM, 

Attorneys for Defendant. 

District of Columbia, ss: 

I, David Derzavitz, on my oath do depose and say that I have 
read the foregoing plea and that the matters of fact therein stated 
are true. 

DAVID DERZAVITZ. 

Subscribed and sworn to before me this 4th day of January, A. 
D. 1921. 

FREDERICK G. UMHAU, [seal.] 

Notary Public, D. C. 


Undertaking on Appeal in the Municipal Court. 

3|C J|C 3|C $ 

The defendant desiring to appeal from the judgment of the said 
court rendered against — in the above-entitled cause on the 5th 
day of January, 1921, to the Supreme Court of the District of 
Coumbia, and Fidelity and Deposit Co. of Md., a cor- 
5 poration, his surety, hereby appearing and submitting to the 
jurisdiction of the said Supreme Court of the District of 
Columbia, undertake jointly and severally to abide by and pay the 
said judgment if it shall be affirmed, together with the costs of the 
appeal, and all intervening damages to the leased property, and com¬ 
pensation for the use and occupation thereof from the date of the 
said judgment to the date of its affirmance, which said judgment, 
if affirmed, may be rendered against them by said appellate court 
jointly, or either of them separately, in this case, for the amount of 
the judgment so affirmed and the intervening damages, compen¬ 
sation and costs aforesaid. 


Signed this sixth (6th) day of January A. D. 1921. 


Witness-: 


DAVID DERZAVITZ. 

FIDELITY AND DEPOSIT CO. OF MD. 
B. E. GERM ANN, [seal.] 

A tty. in Fact. 


Approved January 6th, A. D. 1921. 


M. M. DOYLE, 

Judge. 
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(In Margin:) 

Surety Duly Qualified. 

Jan. 6. 1921. 

Geo. H. Price, Riggs Bldg., Process —. 

BLANCHE NEFF, 

Clerk , M. C. D. C. 

(Endorsed:) Filed Jan. 6, 1921. Municipal Court District of 
Columbia. 

6 Certificate of Municipal Court on Appeal. 

♦ ♦♦♦♦♦♦ 

Date. Proceedings. 

1920 

Paintiff’s attorney—M. D. Rosenberg. 

Defendant’s attornevs—Tobriner & Graham. 

Dec. 22nd Sworn complaint filed. Summons and copy issued 

returnable Jan. 5, 1921, at 10 A. M. 

“ “ Summons returned “summoned as within directed.” 

1921 

Jan. 5th Plea filed by defendant. 

“ “ Trial. 

“ “ Judgment for plaintiff for possession of the within 

described premises with costs. Appeal noted by de¬ 
fendant. 

“ 6th Appeal, undertaking on, with Fidelity & Deposit Co. 

of Md. surety approved and filed. 

“ 14th J Appeal, record on, and papers filled with Clerk of 
Supreme Court, D. C. and notice sent to defendant’s 
attorneys. 

This is certify, that the foregoing is a true copy of the Docket 
Entries and of all the proceedings had before the said Court in 
the above cause, and that the annexed documents are all the original 
papers filed in said cause. 

Witness, the Honorable Judges of said Court this 14th day of 
January A. D. 1921. 

Costs paid by Plaintiff, $2.85. 

Costs paid by Defendant, $1.00. 

BLANCHE NEFF, 

Clerk. 

(Endorsed:) The Clerk will please docket this appeal, enter our 
appearance, and issue Summons to Appellee. 

TOBRINER & GRAHAM, 

Attys. for Appellant. 
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7 Affidavit of Plaintiff under Rule Nineteen. 

Filed January 24, 1921. 

* * * * * * * 
District of Columbia, ss: 

Louis J. Raebach, being first duly sworn according to law, deposes 
and says: That he is the person named as plaintiff in the above 
entitled cause, in which David Derzavitz is named as defendant; 
that plaintiff claims possession of the premises described in the 
complaint filed in the Municipal Court, being Municipal Court case 
No. 195,213, namely, basement of building numbered 613 and 615 
Seventh Street, Northwest, and room in the rear of the first floor 
of said building 613 Seventh Street, Northwest, located in the 
District of Columbia; and states the ground of his claim to be as 
follows: 

Affiant says that on, to wit: the 20th day of November, 1918, 
one Moses Goldenberg, under and by virtue of a written agreement 
of lease, duly signed and sealed by the said Moses Goldenberg and 
the said David Derzavitz, expressly created by said paper writing 
a tenancy for a term of two years for the occupancy of the above 
described premises, commencing on the 15th day of December, 
1918, and terminating on the 14th day of December, 1920, for a 
total rental of $2,400.00, payable in monthly installments of $100.00 
per month. 

Affiant further says that he, the plaintiff, did, to wit: on the 12th 
day of September, 1919, acquire by purchase for a valuable con¬ 
sideration ($40,000.00) the fee simple title to the land and premises, 
of which the premises involved herein are a part, from the said 
Moses Goldenberg, the deed conveying same being duly recorded 
among the land records of the District of Columbia in Liber 

8 4258 at folio 229, a copy of said deed being hereto attached 
and prayed to be made a part hereof, marked Exhibit A. 

Affiant further says that the said Moses Goldenberg did, to wit: 
on the 12th day of September, 1919, duly transfer and assign, in 
writing, all of his right, title and interest in and to said agreement 
of lease to him, the plaintiff herein, copy of said agreement of lease 
and assignment being hereto attached and prayed to be made a 
part hereof, marked exhibit B. 

Affiant further says that the defendant was a tenant occupying 
the premises under and by virtue of the aforedescribed lease at the 
time of the acquirement thereof by plaintiff from the said Moses 
Goldenberg, and defendant continued to occupy and remain in 
possession of the said premises to the time of filing suit in the 
Municipal Court, and has so continued the said occupation and 
possession. 

Affiant further says that from and after the date on which he, 
plaintiff, acquired the said property by purchase as aforesaid the 
said defendant did pay unto the plaintiff the sum of $100.00 per 
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month for each and every month up to and including the month 
ending December 14th, 1920, as provided for in the agreement of 
lease referred to. 

Affiant further says that upon failure of defendant to remove 
from and quit the said premises at the expiration of said lease he, 
plaintiff, instituted proceedings in the Municipal Court for possession 
of same; that thereafter the cause came on for hearing in the 
Municipal Court and was decided on the merits of the case and a 
judgment rendered in favor of plaintiff for possession of the premises 
on, to wit, January 5th, 1921. 

9 Affiant further claims herein compensation for the use 

and occupation of the premises from the date of the judgment 
appealed from, namely January 5, 1921, to the date of the judgment 
of this Court, at the rate of Two Hundred Dollars ($200.00) per 
month; and for intervening damages accruing from the date of the 
filing hereof to the date of the entrv of the judgment, amounting 
to $100.00. 

Wherefore, by reason of defendant’s failure and neglect to remove 
from the premises, plaintiff is entitled to judgment for possession, 
compensation for the use and occupation thereof and intervening 
damages, as hereinbefore set forth. 

LOUIS J. RAEBACH. 

Subscribed and sworn to before me this 24th day of January A. 
D. 1921. 

[seal.] SAMUEL G. MULLOY, 

Notary Public, D. C. 

Service of copy acknowledged this 24 day of January, 1921. 

TOBRINER & GRAHAM, 

By BYRON Z. GRAHAM, 

Attorneys for Defendant. 


Exhibit “A.” 
Code Deed. 


Revenue Stamps $40.00. 

This deed, made this 12th day of September in the year one 
thousand nine hundred and Nineteen, by and between Moses Golden- 
berg, of the State of Maryland party of the first part, and Louis J. 
Raebach, of the District of Columbia party of the second part: 

Witnesseth, that in consideration of Ten ($10.00) Dollars, 
10 the party of the first part does grant unto the party of the 
second part, in fee simple, all that piece or parcel of land in 
the City of Washington, District of Columbia, described as follows, 
to wit: 

Part of Original Lot Eleven (11) in Square Four Hundred and 
Fifty-five (455), contained within the following metes and bounds 
viz: Beginning for the same at the Southwest Corner of said lot 
and running thence North along the line of Seventh Street West 
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Twenty-six feet (26) ten and one-fourth inches (KH4); thence 
East One hundred and six feet (106) six inches (6); thence South 
Twenty-Six feet (26) Ten and one-fourth inches (1014); and thence 
West One Hundred and six feet (106) six inches (6) to the place 
of beginning, together with the improvements, rights, privileges, 
and appurtenances to the same belonging. 

And the said party of the first part covenants that he will warrant 
specially the property hereby conveyed: and that he will execute 
such further assurances of said land as may be requisite. 

Witness his hand and seal the day and year first hereinbefore 
written. 

In presence of: 

(Signed) MORRIS SIMON. 

(Signed) MOSES GOLDENBERG. [seal.] 

District of Columbia, To wit: 

I, Morris Simon a Notary Public in and for the District of 
Columbia, Do Herby Certify, that Moses Goldenberg party to a 
certain Deed bearing date on the 12th day of September 1919, 
and hereto annexed personally appeared before me in said District, 
the said Moses Goldenberg being personally well known to me as 
the person who executed the said Deed, and acknowledged 
11 the same to be his act and deed. 

Given under my hand and seal this 12th day of September, 
A D 1919 

[seal.] MORRIS SIMON, [seal.] 

(Endorsed.) 

Deed. 

Moses Goldenberg 
to 

Louis J. Raebach. 

Received for record on the 16 day of Sept. A. D. 1919, at 2-58 
o’clock P. M., and recorded in Liber No. 4258 at folio 229, one of 
the Land Records for the District of Columbia, and examined by 

JOHN F. COSTELLO, 

Recorder. 


Exhibit “B.” 
Lease, Short Form. 


All rights reserved. 

This lease, made this 20th day of November, 1918, between Moses 
Goldenberg of the first part, and David Derzavitz of the second part, 
all of the City of Washington, District of Columbia, whereby the 
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party of the first part has leased to the said party of the second part, 
the premises known as No. 613-15 7 St. Basement only and rear 
of 613 7 St. N. W., 1st floor only in said city (the same being a 
Bldg, for two years), commencing on the 15th day of December 
A. D. 1918, at and for the yearly rent of Twelve Hundred Dollars, 
payable in monthly instalments, in advance, that is to say One 
Hundred Dollars on the execution of this Lease, as the first 

12 instalment in advance, and a like sum on the 15th day of 
each ensuing month thereafter. 

And the said party of the second part has agreed to take, and 
does hereby take and hold the said premises as a yearly tenant, at 
the said rent, payable as aforesaid; and that he will pay the electric 
and gas bills as they become due, and that — will not sublet or 
assign the said premises, or carry on any business therein except that 
of Hardware, etc. without the written consent of the said lessor, 
or use the same for any disorderly or unlawful purpose. 

Provided always, That if the Lessee shall fail to pay the said rent 
in advance as aforesaid, although there should have been no legal 
or formal demand for the same, or shall neglect to pay the water 
rent or gas bills at the time and on the day when the same shadl 
fall due and be payable, as hereinbefore mentioned, or shall sublet 
or assign the said premises, or carry on any business therein except 
that of Hardware, etc. aforesaid, without the written consent as 
aforesaid; or shall use the same for any disorderly or unlawful 
purpose, or break either of the aforesaid covenants, then, and in 
either of said events, this Lease, and all things herein contained, 
shall cease and determine, and shall operate as a Notice to quit 
the thirty day’s notice to quit being hereby expressly waived. 
And the said lessor, his heirs and assigns, shall and may proceed to 
recover possession of said premises under and by virtue of the 
provisions of the Code of Law for the District of Columbia, to 
regulate proceedings in cases between landlord and tenant. 

And it is further provided, That if, under the provisions 

13 of this lease, a seven days’ summons shall be served, and a 
compromise or settlement shall be made thereupon, it shall 

not constitute a waiver of any covenant herein contained. And the 
said lessee hereby agrees to deliver the premises in the same order in 
the same order in which they were received, usual wear and tear, 
fire and storm excepted and it is also hereby agreed that no waiver 
of one breach of any covenant herein contained shall be construed 
to waive or in any manner affect the covenants of this Lease. 

In testimony whereof, We have hereunto set our hands the day 
and year first hereinbefore written. 

(Signed) MOSES GOLDENBERG. [seal.] 

(Signed) DAVID DERZAVITZ. [seal.] 

Witness: 

WILLIAM BAUM. 
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(Endorsed.) 

Sept. 12, 1919. 

For value received, I hereby transfer and assign all my right, 
title and interest to and in the within agreement to Louis J. 
Raebach. 

(Signed) MOSES GOLDENBERG. 

Affidavit of Defense. 

Filed February 3, 1921. 

***** * * 

District of Columbia, To wit: 

I, David Derzavitz, on my oath do depose and say that I am the 
Defendant and Appellant in the above entitled cause, wherein Louis 
J. Raebach is named Plaintiff and Appellee ; that I have a 

14 good and meritorious defense to the plaintiff’s claim as 
asserted herein; that on or about the 20th day of November, 

1918, Moses Goldenberg, the then owner of the said premises, and 
this defendant signed a certain paper writing, of which Exhibit 
B filed with the Plaintiff’s affidavit purports to be a copy, purport¬ 
ing to lease unto me premises known as 613-615 Seventh Street, 
basement only, and rear of 613 Seventh Street, N. W., first floor 
only, being the same premises mentioned in these proceedings, for 
a period of two years commencing on the 15th day of December, 
1918, at and for the yearly rent of Twelve Hundred Dollars ($1,200), 
payable in installments in advance on the 15th day of each and 
every month; whereupon this affiant entered into possession of the 
said premises and still occupies the same. 

Your affiant has paid all the rent reserved in and by said alleged 
lease and conformed to all the provisions thereof, and on the 15th 
day of December, 1920, he made legal tender to the Plaintiff in the 
sum of One Hundred Dollars ($100) for the rent of said premises 
for the month beginning on said date, which said tender was then 
and there refused by the Plaintiff, who instituted his action in the 
Municipal Court of the District of Columbia against affiant to recover 
possession of said premises. 

At and upon the trial of said cause in the Municipal Court, this 
Affiant again tendered the rent to the said Plaintiff who refused 
to accept the same. Affiant now renews said tender and hereby 
brings into this Court the sum of Two Hundred Dollars ($200) 
rent at the rate of One Hundred Dollars ($100) per month, due and 
payable on December 15, ,1920 and January 15, 1921, and 

15 tenders and offers himself ready to pay each succeeding in¬ 
stallment at said rate as it shall fall due and payable. 

Affiant further says that under the provisions of an Act of Congress 
approved October 22, 1919, and entitled an Act to amend an Act 
entitled “An Act to provide further for the national security and 
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defense by encouraging the production, conserving the supply and 
controlling the distribution of food products and fuel”, approved 
August 10, 1917, and to regulate rents in the District of Columbia, 
it is provided that the right of a tenant to the use of occupancy of 
any rental property under any lease or other contract shall, notwith¬ 
standing the expiration of the term fixed by such lease or contract, 
continue at the option of the tenant. 

And affiant further says that under and by virtue of the provisions 
of said Act of Congress, affiant is entitled to continue in the posses¬ 
sion of the premises so as aforesaid demised to him. 

Affiant further says that the reasonable rental value of said 
premises is the sum of One Hundred Dollars ($100) per month, 
and not Two Hundred Dollars ($200) per month, and that the 
Plaintiff has no right to recover from Affiant in these proceedings 
the sum of Two Hundred Dollars ($200) per month for the use 
and occupation of the said premises by affiant. 

Affiant further avers and says that he is advised by counsel and 
expects to prove at the trial of this cause that the said alleged paper 
writing bearing date the 20th day of November, 1918, of which 
Exhibit B attached to the Plaintiff’s affidavit herein purports to be 
a copy, was not legally sufficient in law as a lease, but only 
16 created a tenancy by sufferance between the said Goldenberg 
and this Defendant; that the attempted assignment by the 
said Goldenberg to the Plaintiff is insufficient in law and passed 
no interest therein to the Plaintiff; that the relation on the part of 
the Defendant to the Plaintiff herein was only a tenancy by suffer¬ 
ance; and that as a consequence the Plaintiff is not entitled to 
proceed against this Defendant upon a seven days’ summons as he 
has attempted to proceed, but that this Defendant was entitled to a 
lawful notice as provided by the Code of Laws for the District of 
Columbia, to wit, a thirty days’ notice terminating such tenancy 
by sufferance which the Plaintiff failed to give to this Defendant 
before instituting this action in the Municipal Court of the District 
of Columbia. 

Defendant further avers that he has mislaid or lost the duplicate 
original of the said paper writing bearing date the 20th day of 
November, 1918, which was delivered to him at the time of its 
execution, and cannot find the same; that the Plaintiff has in his 
possession a duplicate original of such paper writing, which he should 
be required to produce at any hearing of this cause, whether upon 
motion or trial, and he hereby gives notice to the Plaintiff to so 
produce the same. 

DAVID DERZAVITZ. 

Subscribed and sworn to before me this 3d day of February, 
A D 1921 

FREDERICK G. UMHAU, [seal.] 

Notary Public, D . C. 


TOBRINER & GRAHAM, 

A tty9. for Deft . 
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17 Motion for Judgment under Rule 19 Sc for Leave to Calendar. 

Filed February 8, 1921. 

******* 

Comes now the plaintiff-appellee, by his attorney, and moves the 
Court for judgment against the defendant for possession of the 
premises described in the complaint herein and costs for want of a 
sufficient affidavit of defense as required by Rule 19 of this Court, 
and compensation for the use and occupation thereof from the date 
of the judgment appealed from to the date of the judgment to be 
rendered in this Court for a sum equal to $100.00 per month, being 
the amount admitted in the affidavit of defense, and for intervening 
damages accrued from the date of the filing of plaintiff’s affidavit to 
the entry of judgment amounting to $100.00. 

Plaintiff further moves the Court for leave to calendar this cause 
for trial by jury for an additional amount equal to $100.00 per month 
for the use and occupation of the premises described in the complaint 
from the date of the judgment appealed from to the date of the judg¬ 
ment to be rendered in this Court. 

M. D. ROSENBERG, 
Attorney for Plaintiff. 


Messrs. Tobriner & Graham, 

Attorneys for Defendant: 

Take notice that the aforegoing will be for hearing on Friday, 
February 11th, 1921. 

M. D. ROSENBERG, 
Attorney for Plaintiff. 

Service of copy acknowledged this 8th day of February, 1921. 

TOBRINER & GRAHAM, 

By F. G. UMHAU, 

Attorneys for Defendant. 


18 Supreme Court of the District of Columbia. 

Monday, February 28th, 1921. 

Session resumed pursuant to adjournment, Hon. F. L. Siddon9, 
Justice presiding. 

% 3|c $ jf: 

Come now the parties hereto by their respective attorneys of record 
and thereupon plaintiff’s motion for judgment under Rule 19 here¬ 
tofore submitted having been considered is hereby granted. 

Wherefore, it is considered that the plaintiff do have and recover 
of defendant possession of premises known as the basement of build¬ 
ing numbered 613 and 615 Seventh Street, Northwest, and room 
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in the rear of the first floor of said building 613 Seventh Street, 
Northwest, located in the District of Columbia, and recover of de¬ 
fendant and Fidelity and Deposit Company of Md., surety interven¬ 
ing damages to the leased property and compensation for the use 
and occupation thereof with costs of suit to be taxed by the clerk 
and have execution thereof. 

From the foregoing judgment the defendant by his attorneys 
of record, in open court, notes an appeal to the Court of Appeals; 
whereupon, the maximum for an undertaking to operate as a 
supersedeas, is hereby fixed in the sum of Two Thousand Dollars. 

Memorandum. 


February 28, 1921. 

Undertaking on Appeal (supersedeas) filed. 

19 Assignments of Error. 

Filed March 12, 1921. 

******* 

Now comes the defendant and for assignment of error on appeal 
to the Court of Appeals assigns the following: 

1. The court erred in holding that the alleged paper writing 
attached to the plaintiff’s affidavit under Rule 19 herein filed, 
marked Exhibit B, purporting to be a lease between Moses Goldenberg 
and the defendant David Derzavitz, was an instrument under seal 
and created a term of years between the lessor and lessee therein 
referred to. 

2. The court erred in holding that the alleged assignment of 
such paper writing from Moses Goldenberg to the plaintiff was not 
required to be under seal, and was a valid, effective and legal assign¬ 
ment of the contract attempted to be assigned. 

3. The court erred in entering Judgment for the plaintiff. 

TOBRINER & GRAHAM, 

Attorneys for Defendant. 

Designation of Record. 

Filed March 12,1921. 

******* 

The Clerk of the Court will include in the transcript of the record 
on appeal to the Court of Appeals, in the above entitled case, the 
following: 

1. Complaint and transcript of record in the Municipal Court, 
filed herein January 15, 1921. 

2. Plaintiff’s affidavit under Rule 19, with exhibits A and B 

thereto attached, and endorsement appearing upon Exhibit 
20 B, filed January 24, 1921. 
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3. Affidavit of defendant filed February 3, 1921. 

4. Plaintiff’s motion for judgment under Rule 19 and for leave 
to calendar cause, filed February 8, 1921. 

5. Judgment for plaintiff entered herein February 28, 1921. 

6. Memorandum. Appeal entered by defendant. 

7. Memorandum. Supersedeas appeal bond filed and approved 
February 28, 1921. 

8. Assignment of errors. 

9. This direction for transcript of record. 

TOBRINER & GRAHAM, 

Attorneys for Defendant. 


21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 


I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 20, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 65020 at Law, wherein 
Louis J. Raebach is Plaintiff and David Derzavitz is Defendant, as 
the same remains upon the files and of record in said Court. 


In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 5th day of April, 1921. 


[Seal of Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 

E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3600. David Derzavitz, appellant, vs. Louis J. Raebach. Court of 
Appeals District of Columbia. Filed Apr. 6, 1921. Henry W. 
Hodges, Clerk. 


(3658) 













IN THE 


(Court of Apprala.Siatrirt of (Columbia 

April Term, 1921. 


No. 3600. 


David Derzavitz, Appellant, 
vs. 

Louis J. Raebach, Appellee. 


BRIEF ON BEHALF OF APPELLANT. 

The appellee instituted his suit against the appel¬ 
lant in the Municipal Court of the District of Columbia 
to recover possession of certain premises in the com¬ 
plaint described (Rec. 2), to which the defendant filed 
his affidavit of defense, pleading the Act of Congress 
approved October 22, 1919, otherwise known as the 
Ball Act (Rec. 3). The Municipal Court rendered 
judgment for the appellee, from which the appellant 
appealed, and the case being docketed in the Supreme 
Court of the District of Columbia, the appellee filed 
his affidavit under Rule 19 (Rec. 6), to which the ap¬ 
pellant filed his affidavit of defense (Rec. 10), again 




pleading the Ball Act, as also the insufficiency of the 
paper writing, under which the appellee claimed, to 
create a term of years between the lessor and lessee, 
and the insufficiency of the assignment of such al¬ 
leged lease from the original lessor to the appellee. 
Upon motion of the appellant for judgment under 
Rule 19 of the Supreme Court of the District of 
Columbia, the Court granted judgment in his favor 
for possession of the premises and a recovery of in¬ 
tervening damages and compensation for the use and 
occupation of the leased premises (Rec. 12-13), from 
which judgment the case is here on appeal. 

ASSIGNMENT OF ERRORS. 

1. The court erred in holding that the alleged paper 
writing attached to the plaintiff’s affidavit under Rule 
19 herein filed, marked Exhibit B, purporting to be £ 
lease between Moses Goldenberg and the defendant 
David Derzavitz, was an instrument under seal and 
created a term of years between the lessor and lessee 
therein referred to. 

2. The court erred in holding that the alleged assign¬ 
ment of such paper writing from Moses Goldenberg 
to the plaintiff was not required to be under seal, and 
was a valid, effective and legal assignment of the con¬ 
tract attempted to be assigned. 

3. The court erred in entering judgment for the 
plaintiff. 


The Court below in granting judgment for the ap¬ 
pellee rendered no opinion, apparently ignoring the 
defense set up under the Ball Act under the authority 
of the opinion of this Court in Hirsh vs. Block (48 
Wash. Law Reporter 378), holding the Ball Act uncon¬ 
stitutional. 


The Ball Act having been declared constitutional by 
the Supreme Court of the United States in Block vs. 
Hirsh (49 Wash. Law Reporter, 242), and the defense 
to the appellee’s suit having been bottomed upon that 
Act, with other grounds, it follows that the judgment 
of the Court below must be reversed. 

In view of the decision of the Supreme Court of the 
United States in the Hirsh case, we do not consider it 
necessary to discuss the other questions of defense 
made by the affidavit of defense relating to the valid¬ 
ity of the instrument under which appellee claims to 
create a term of years between the original lessor and 
the appellant, or the validity and sufficiency of the 
assignment of such alleged lease under which the ap¬ 
pellant claimed to recover in a peremptory proceed¬ 
ing without giving the ordinary thirty days’ notice 
to quit required by the Court to terminate tenancies 
by sufferance. 

The judgment below should be reversed. 

Respectfully submitted, 

Leon Tobriner, 

Byron U. Graham, 
Attorneys for Appellant. 





